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A. That wasn't very deep,

Q. How deep was the snpow in the
country adjacent to the opening of the
culvert, on the level?

A It was between
feet I should judgze

Q. I wish you would deseribe the
appearance of wiat you call this ele-
vation, or deposit of snow near the
opening of the calvert.

A, Well, on each side of the track
there is a rounding where the snow
apparently fell on the track, that is it
was shoved off by the snow plow T
should judge.

Q. Did it have the appearance of
a snow drift or a deposit from the
track? '

A. Tt had the appearance of being
shoved off the track.

Q. State whether it was loose or
compact or;heavy?

A. Tt wa= kind of compaet.

The above is the plaintiff's testi-
mony from short hand notes of the
ease, vouched for as correct by plain-
tiff’s attorneys. The defendant fur-
nished the ArpEaL with no short hand
notes of the ease other than those pub-
lished on Thursday. The following
i# Judge Hawley's decision, and
printed in full, as it deals with
a kind of accident which has no
precedent in the annals of damage
suits on this coast.

In the Circuit Court of the United
States, Ninth Circuit, Distriet of Ne-
vada.

JOHN C, TITUS,

four and five

PlaintifT,
Vs,
SOUTHERN PACIFIC COMPANY,
Defendant,

Decision of Hon. T. P. Hawley,
Judge, on defendant’s motion for an
instruction to the jury to render a ver-
dict for defendant.

THE COURT: Gentlemen of the
Jury, it is proper that I should state
to vou that when you are excused day
before yesterday yvou were excused for
the purpose of having a legal (ues-
tion submitted to the court: and, not
knowing what disposition was to e
made of it. it was preferred by the
Counsel and the Court that the is-
cussion should take place duringyour
absence <o that it might not have any
influence with the jury tili the case
should be finallv submitted to them.

At that time & motion was made by
the Defendant for the Court to in-
struct the jury to find a verdiet for the
Defendant. The motion wng  over
ruled for reasons which were then
stated by the Court, and at the cloze
of the testimony yvesterday. when yvon
were excused, the same motion was
made by the Defendunt upon the
whole of the evidence in the ease, and

it becomes my duty this morning to |

dispose of that motion.

I ask the jury to pay particular at-
tention to what T may have tosay. as
it will probably save some trouble in
any specific instructions to the jury
hereafter.

The Defendant has filed a written
motion reguesting the Court to in-
struct the jury to find a wverdiet for
the Defendant 1 shall not stop to
read the grounds upon which the mo-
tion is based, as they are familiar to
Counsel: nordo I intend to discuss,
in length at leas: all ofthequestions
or any of them that have heen ten-
dered, but shall content myself with a
brief statement which will give to
Counsel the bepeflt of whatever [views
which I personally entertain in re-
gard to some of the points that were
discussed.

If this case should be submitted to
the Jury, it would be their first duty
to determine from the evidenes, under
the instructions of the Court, whether
it has been shown that the Defondant
has been guilty of any negligenes what-
ever; whether it has failed to exer-
cive due care in running its W
plows over its road and over the cul
vert in question, and, by the want of
such care and diligence, caused the
injury which the plaintill reeeived.
If this question should be answered
in favor of the Defendant. then it
would not be necessary for the jury to
consider the other questions, as it
would be their duty to find a verdict
in favor of the Defendant.

Touching this questton of negli-
gence on the part of the Defendant, 1
am of the opinion. under all the facts,
circumstances, conditions and sur-
roundings shown by the evidence,
that the Defendant, in running its
snow-plows over its road and over the
culvert in question, was engaged in
the performance of a lawful aet in the
line of duty which it owes to the pub-
lic in using all reasonable methods to
keep its road open and free from snow,
and that, in so doing, it aflirmatively
appears from the evidence that De-
fendant used due uud reasonatle care
and took such precautions as were
ordinarily and reasonably necessary
under the exigenciea and the condi-

ar

| settied that, where two or more
coneur to produce an effect and it can,

1

|
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tions existing at the time to avoid any
injury to others, snd that it eannot,
under the prineiples of law applicable
to this ease, be held liable for the ia-
jury which ocenrred to the Plaintiffon
the 5l dayv of February, 1893.

I aun also of the opinion that the in- |

jury which the PlaintifT reesived
longs to that class of accidents
oceurrence is so rare, unexpeced and
unforseen that to hold the Defendant
responsible for a failure to
against it is to hold it to the most  ex-
pensive liability and to eause it to be-
come substantially an insarer against
any accident which human eare,
skill or foresicht could provent.
is a higher dezree of responsibility
than the law exacts. The very fact
that for fifteen or iwenty years or
more the eulvert in which the Plain-
tiff received his injuries had been in
the same condition and that, as aj-
pears from the evidenee, no similar
necident had ever oecurred. is 2 mo-=t
cogent reason of the lack of any ne-
gligence upon the part of the Rail-
road Ccmpany in the failure to guard
this particular spot along the line of
its road.
within the general principle of law
that that which never happened be-
fore and which in its character is
such as not to naturally oceur to pru-
dent men to guard againgstits happen-
ing at all, eannot, when in the course
of years it does happen, furnish god
ground for the charge of negligence

in not forseeing its possible happen- |

ing and guarding against that remote
contingency.

At most the Defendant could only |

be held responsible for throwing some
snow into the culvert, or near the side
thereof, or in leaving the top of the
culvert partially uncovered so that
some snow might fall into the cul-

vert; but in this connection it isshown |

by the evidence that there were three
concurring eauses tending to produce
an accumulation of snow on each side
of the culvert as well as over the hot-
tom thercof: " First— The act of Mars-
den in placing a bridge or plank bot-
tom over the road nnder the culvert.
Second- The high winds which Jdrif-
ted the snow into the north end of the
enulvert. Third—The running of the
gnow-plow by Defendant over the
track above the culvert, eausing more
or less enow to be deposited on each
side thereof. The rule of law is well

Canses

which econtributed
most largely or whether, without the
concurrence of both, it would have
happened at all, and a partionlar par-
for the conse-
I

covery eannot be had, bhecanse it ean-
not be judieially determined that the
damage wonld have been done with-
out such concurrence, so that it can-
not be attributed to that cause which
is answerable for it. And I .think
that this principle is applicable to the

niot be determined

ty iz responsible only

quences of one of these eauses, a

faets in this case

Moreover, if the case was submitted
to the jury, and the question of neg-
ligenee and want of due care wn
answered agninst the Defendant.
next guestion which  the jury weuld
be required to eonsider, under instrue-
tions from the Conrt, would be wheth-
er or not the Plauintilf was himself
free from fault, whether he failed to
exercise due care and, by want of i,
contributed to the injury., If the ob-
structions at the eulvert were of such
a character that a man o! ordinary
care and prudenee, under the condit-
ions which existed at the time, having
knowledge of the ohetructions, would
not have attempted to pass through
the eulvert without first examining
the same or taking some steps to pre
vent possible injury, by getting down

the

in the seat in the bottom of the sleich !

or otherwize, then the Plaintiff had no
right to tryv the experiment of driving
through the eulvert at, the risk of
others without exercising dae care on
liis part

I am of the opinion that from the
undisputed evidence in this case it
clearly appears that the Plaintiff was
himself guilty of negligenee which
contributed to the unfortunate injury
whih he received.

The Supreme Court of the United

States have repeatedly deelared that, |

although the question of negligence
and contributory negligeccee are or-
dinarily questions of fact to be passed
upon by the jury, yet when the un-
disputed evidenor is so conclusive
that the Court wonld be compelled to
get aside a verdict returned in oppo-
gition to it, it may withdraw the case
frowm the consideration of the jury and
direct a verdiet to be returned in ac-
cordnce with theevidence ; and sever-
al of the United States Circuit Courts
of Appeal have decided that it is the

duty of the Cireuit Courts to direct a
verdiet for either party whenever,

il'under the state of the evidence they
would be compelled to set aside a ver-
dict if returned by the jury the other
Way.

Being of the opniion that the entire
evidence in this case, with all of the
inferences that the jury could justifi.

he- I
whose |

guard |

This |

I think this case comes
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{ ably draw from it. it is insufficient in |

law to support a verdier for the Plain-
| 1iff. it becomes my duaty, nnder the de-

cisions of the Suprems Court of the

| United States, which are binding
| upon me, to groni the motion:
in pursuance thereof T now instrnet
| the jury to find a verdict for the
fendant for the rezsowps which |
just stated.

' Fatal Wreck on the C. & C. R- R.

A fatal wreek ocenrysd on the (. &
C. R. R. Friday afternocon abonit three
| miles West of Wabnska, -There were
sixteen ears of cattle in train and as
the aceident oecured on level ground
it is supposed the cattle crowded onto
one side of the car thus throwing it
from the track. Charles Noland the
brakeman was instantly killed, being
found dead wunder n ear of eattle.
Fighteen head of cattle were killed.

The mail was vrought to Dayton on
the engine and the engine immediately
returned to the wreck with Coroner
 Hawkins at Daxton. A Coroners
jury was summoned at the wreck and
rendered a verdict exoperating the
crew and railroad from any blame
in connection with the death of young
Noland.

$15,000 Damages.

Louis Engler, who sued the Western
Union Telegraph Co. for damages
| eaused by his running into a fallen
wire, was awarded £15.000 by the jury
| yesterday.

It was in evidence that the doctor
who attended his leg made 400 visits,
His expenses were nearly £5,000 to
date.

proved.
E. 8. Farrington appeared for the

! plaintiff, and Torreyson and Summer |

| field and Rodgers and Evans of Og
den for the Western Union.

Will Settles in Stockton.

Will Davis and wile left for Stock
ton last night, where they will make
their future home. Mr Davis learned
the typogranhical trade in the AppeaL
office, and there are few compositors
on the eoast who can surpass him in
room

speedd, either in the ecomprsing

| or job departinent,

——

Attempted Burglary.

T.ast night about 10 o'elock
slar attempted to enter Mr
Innds si the buck wavy
Young Sweetland took two shots at
the man who disappeared in Coflin's

n bur-
=weet-

S }l .'1]'; ‘.1_'

back yard, and all treee was lost of
Lim in the darkness.a
===
Wilde's Trial.

Oscar Wilde's trial on a charge of
sodomy began yvesterday in London.
The testimony against him was di
reet and eonclusive, but too filthy for

print. He is probably booked for a
term of vears in prison.

Quarterly Meeting at the M. E
Church today. at 11 A 8, Service as

usual.

Subjeet :“The Confliet in the Arena”

6:30 . M. Lovefeast. 7 M.
Preaching by Dr. Van Deventer. At
c¢lose of Sermon the Sacrament of the
Lord’s Supper will be administered

All are invited.

W. J. Miichell,

Pastor

GARSON  OPERA  HOUSE.

THREE NIGHTS ONLY.
Commencing
Monday April 8.
CARL
SMITH &

supported by their own

LIEB

excellent

company of players.
v — O

Monday
Tuesday
Wed.

“’(‘lplllill' Prices; 753
50 cts. Children 25 cts-

- Infatuation
The Old 0ld Story

cts. and

Seats on sale at Steinmetz's Drug

Store.

AWdalavy

| Highest Honors—Werld s Fai,

MOST PERFECT MADE.

\ pure S.ape Cream of Tartar Powder, Fre(
'on Ammonia, Alum orany cther adullerzar
40 1 3ARS THE STANDARD.

J

and

T |

The verdict is everywhere ap-!

Hermine

o N o
A Qompf\e\t‘a\ /;(\
| Tailering
f'pat‘-tmen-t is
‘nected With the Empo-
rium. You Will
Money By Examiaing
Goods and Prices.

GCKo
We Lubins@

Sacramento, Cal.
Largest General Retail House on Coast

Wearing Apparel of all kinda for m
women, l‘l’nd l::%.l‘h!l'en; Dry Goods -

Bhoes,
mmmﬁer : Vnu;u.ururnlmaal, Carpeta,
= otions, Biation Yerware,
Toys, Bosschald Bapplios, 003’

Catalogue Free.

A handsome illustrated eatalogue
aboutonr goodsand prices sent freeto
any address. Tens of thousands of cus-
tomers find it profitable and satisfag-
tory to buy through this book,

TERMS CASH.
Enclose money for gnods with order, and if
to be sent by mail allow for postage. Any
balance left over will be returned.
If interested in any of the items be-
Ibcz’. order promptly, giving item num~
.

——

H&30.

sleeves, belt and ruflled front,

IIEN o7 B E6YS €LEeTEIN
PINEUN VERWEAR HAND

Ladies’ cotton Waists, large
navy

blue, with small white fizures, or red.

with black figurcs. Fasteolors 0~
and great value ar 25e, the ma-
terial alone being worth neatly =

that money

HRN31.

Postage, 5e.

25¢

At a price Lelow value we of-

fer ladies” good quality muslin Drow-

ers, with yoke hands, tucks and .}8

2-inch embroidery ruflle, Price, t}

IR postage, 40,

FLOW

-

BEBRCEIEYS SOCHS
NECHR W EAR SIXIRTS
BOOXS AWMD SHHOES
TALS ATXD CAXS
A PULL LINE
G¥ RUBBER
GHODBS O

_ Hsaa. All linen erash Towel- =~
ing, 15 inches wide. Price, 5¢ )
a yvard.

H&33. Ladies’ low cut Oxford Ties=.

in either tan

leather or black kid -
medium heels and toes, with F
toe caps. Price, $1 50: post- 1 ._)“
sage, 15¢. . =
HS34. Fine quality seamless stock-
inet Dress Shields, full size, and spe=

cial value at 6c pair. We ought g
to sell thousands of them at this (K'
You can buy men’s un'aulie

price,
H#&35.
dried white shirts for 50c, but no such
qualily as we offer. Ours are ol
heavy muslin, pure linen and
absolutely first-class in every 80':'
respect. Postage, 5c.
Our  beautitul
with over rooo

Calalogwe
illustration:
und prices lowver than cver
sent freeto any address.  De
not make the mistake of buy
ing spring goods without firs:

seerny hs book,

Send for samples of our Men s
Suits at $10, ®15 and £18.50. Huzo-
dreds of out-of-town custumers ssve
money by buyvisg ol their elothitg «f
us,

WEINSTOCK, LUBIN & CO-,
3-11 Sac

I~ "=

ramente ~Cal.

R & GARDEN

SEEDN.
F. J. STEINMETZ

DRUGGIST AND SEEDSMAN.
0PPORITE THE POST OFFiGE.

A
COLD

WARRKY
GET

MAN CAN
FOR A FEW
$35 8

‘g'—}‘.’\ ']“( '.-?':*
5 -

BEATRICE

JOE: PI.ATIvES

¥

e

Suits from $7 up.
Hits from $1 up.

%{. IUndercluthes dirt cheap,
\Boots and Shoes for Winter wear

H(’hea'o

C. D. Wintex,

— DEATLER TIN——

WOOI>» E EAY
AINID

G- ERAXIN. Eite.
for Cash




